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2:09-cv-09158-GAF-FMO, Judge Feess;

d. Dale Baldisseri v. Toyota Motor Sales, USA, Inc. et al., Central Dist. of Cal.,

No. 2:09-¢cv-09386-GAF-FMO, Judge Fees; and

e. Michael Graves et al. v. Toyota Motor Manufacturing, West Virginia, Inc. et
al., Southern Dist. of West Virginia, No. 2:09-cv-1247, Judge Goodwin.

To Plaintiff’s knowledge and according to the dockets, Toyota has not sought
to stay any of the five cases cited above. Rather, Toyota has elected to litigate
those cases, and to seek to stay certain others. This “cherry-picking stay™ strategy
is improper and will prejudice Plaintiff Schwartz, as those cases Toyota is electing
not to stay will advance substantially beyond this case and also will delay
Plaintiff’s jury trial. JPML Rule 1.5 states that district court cases are not
suspended while the JPML process is pending: “The pendency of a motion . . .
before the Panel concerning transfer or remand of an action pursuant to 28 U.S.C.
§1407 does not affect or suspend orders and pretrial proceedings in the district court
in which the action 1s pending and does not in any way limit the pretrial jurisdiction
of that court.”

The JPML process could take months to resolve due to the complexity and
number of cases involved. To date, at least 79 class actions involving unintended
acceleration have been filed throughout the country against Toyota and/or its
affiliates. A delay of several months would cause Plaintiff’s case, if stayed
indefinitely, to fall significantly behind the other cases that are progressing.

The stipulated 45-day extension of Toyota’s response date is a reasonable
alternative to an indefinite stay. The JPML proceeding could be resolved within 45
days, as noted in Toyota’s ex parte application, since a hearing is scheduled to
occur 1n late March 2010. On the other hand, the JPML proceeding could last
several months. Under the stipulated 45-day extension, if the JPML proceeding is
not resolved within 45 days, Toyota must file its responsive pleading, and

Plaintiff’s case will move forward (and Toyota can file its motion for an indefinite
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